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Kent L. Jones, by and through counsel, respectfully submits this State Engineer’s
Memorandum in Support of Petitioners’ Motion for Summary Judgment re: Objectors’ Lack of
Standing.

DISCUSSION

As described in the Petitioners’ Statement of Facts, the Strawberry Valley Project (SVP)

recharge area is south of Utah Lake, as are the proposed points of diversion for the SVP exchange

application, E3760. Kent Jones Affidavit, attached to Petitioners’ Memorandum in Support as



Exhibit I. The South Farms water rights are groundwater rights from wells located in the southern
part Salt Lake Valley west of the Jordan River, and the Magna wells are located in the northern part
of Salt Lake Valley west of the Jordan River. Id. Both sets of wells are located up the hydrologic
gradient from the Jordan River. Id The South Farm and Magna wells are therefore situated
similarly to diversions that are upstream on a separate tributary from the SVP recharge area.

In Washington County Water Conservancy District v. Morgan, 2003 UT 58, 820 P.3d 1125,
the Utah Supreme Court addressed standing based on similar facts. The Corporation of the Presiding
Bishop of the Church of Jesus Christ of Latter-day Saints (CPB) filed a change application on water
rights within the Ash Creek drainage. The State Engineer approved the application, and the
Washington County Water Conservancy District (WCWCD) sought de novo review of the State
Engineer’s decision in the district court. When CPB challenged WCWCD’s standing to bring the
de novo review action, WCWCD argued that its points of diversion were hydrologically connected
to the proposed points of diversion for the CPB change application. CPB submitted evidence to the
contrary, and the district court ruled that WCWCD did not have standing to pursue the de novo
review. On appeal, the Utah Supreme Court upheld the district court decision, holding that
WCWCD “failed to meet its burden of establishing particularized injury.” Id. at§25. The evidence
established that even though the WCWCD water rights were in the Ash Creek drainage, they were
in a different area and were not hydrologically connected to the CPB water rights. Therefore,
WCWCD could not demonstrate the particularized injury necessary for standing.

That result is consistent with the standard for objections in general adjudication proceedings.

In the Weber River general adjudication, one of the parties argued that the adjudication statute
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mandated that all parties to the general adjudication must be given notice of the hearing on the
objections. The statute at that time stated,

If any contest or objection on the part of any claimant or claimants shall have been
filed, as in this Act provided, the court shall give not less than fifteen days’ notice to
all claimants, stating when and where testimony will be taken, provided that such
testimony shall be taken in the county in which said action is pending.

Plain City Irrigation Co. v. Hooper Irrigation Co., 51 P.2d 1069, 1072 (Utah 1935) (quoting Laws
of Utah 1919, Chapter 67, § 34, presently codified at Utah Code Ann. § 73-4-13 (West 2004))
(emphasis omitted). The Supreme Court, however, held that notice of the objection need be given
only to owners of water rights that would actually be affected by the objection:

Whenever one’s rights are or may be affected or drawn into question, the owner or
claimant of such right is entitled to notice and has the right to be heard before he may
be bound by a judgment affecting his rights. Ordinarily, the law does not require the
doing of a useless or futile thing. It would seem that a contest between A and B upon
the headwaters of Chalk Creek, a tributary to the Weber river, as to the date of
priority, quantity, or place of use, could not affect any right sought to be litigated
between C and D who were users of water upon the sources of East Canyon creek,
another tributary, or any other right above the confluence of either with the Weber
river proper. Each of the tributaries drain different and unrelated watersheds in so
far as the tributaries themselves are concerned. Should the contest between either A
and B or C and D affect the flow or draw in question the relative priorities or other
rights affecting appropriators or users of the Weber river system as a whole, then
under the statute not less than fifteen days’ notice must be given “to all claimants”
whose rights might be affected. We think the intent of the statute is to require notice
to all adverse claimants, or all claimants whose rights would be affected or drawn in
question. It would also seem that if a claimant or claimants have objections or their
rights could be affected adversely, such claimant or claimants are entitled to notice
as required by the statute, otherwise such claimant or claimants would not be bound
by the judgment. It may further be observed that such notice is required for the
benefit and protection of adverse claimants.

1d. (emphasis in original).
In this passage, the Court discussed the situation where water rights are on different
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tributaries and pointed out that such situations do not rise to the level of affected water rights for
notice of objections. The standard for standing should not be broader or more permissive than the
standard for general notice; a water right claimant must therefore at least show that its water rights
would be affected in order to establish standing to pursue an objection. This has been the standard
for objections for seventy-five years and is the same standard explained in Washington County Water
Conservancy District.

It is also worthy of note that South Farm and Magna do not fall within the group of water
right claimants entitled to direct notice of this proceeding. In this Court’s Order dated October 17,
2008, the Court directed that direct notice should be sent by mail to the following:

1) surface water right claimants in the SVP use area and in the Utah Lake-Jordan

River drainages; 2) groundwater right claimants within the Utah Lake groundwater

basin; 3) surface water right claimants on the tributaries to Utah Lake and the Jordan

River; and 4) groundwater claimants in basins outside the Utah Lake groundwater

basin for which the State Engineer has determined there is a direct hydrological

connection between surface water and groundwater.
Minute Entry dated October 12, 2007.

The Court’s description does not include ground water diversions in Salt Lake Valley.
Neither South Farm nor Magna were on the mailing list to receive direct notice of this proceeding.
See Order Approving and Adopting List of Names and Addresses and Approving the Notice and
Statement of Interest forms, signed June 6, 2008; List of Names and Addresses, Exhibit 1 to the State

Engineer’s Affidavit and Certification of List of Names and Addresses, pp. 187, 272, attached as

Exhibit 1.



CONCLUSION

Because the South Farm and Magna wells are situated “upstream” on a different tributary
than the SVP recharge area and the SVP exchange points of diversion, the South Farm and Magna

water rights will not be affected by the SVP return flow. South Farm and Magna therefore do not

have standing to pursue the objection.

DATED this 19™ day of April, 2008

MARK L. SHURTLEFF
Utah Attorney General

__ _ |
b el Uikt
L. WARD WAGSTAEF

MICHAEL M. QUEALY

Assistant Attorneys General
Attorneys for Utah State Engineer
1594 West North Temple, Suite 300
Salt Lake City, UT 84116
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Main Creek Irrigation Company
c/o Bret Weekes, President
P.O.Box 161 .

Wallsburg UT 84082

Main Street American Fork LL.C.
655 East 400 South, Suite 200
Salt Lake City, Utah 84102

Mainord Family Trust

Louis L. and Daisy L. Mainord, trustees
460 East Utah Avenue

Payson, UT 84651

Alma Ray & Gretchen Mair
RFD Box 633
Heber UT 84032

LeRoy Mair
Rt. #1 Box 175C
Heber UT 84032

Trent R. and Mae Mair
2355 East 1200 South
Heber City UT 84032

‘Wanda M. Mair
1715E3600 S
Heber City UT 84032

Roger J. & Gaynell Majors
RFd #1, Box 279
Spanish Fork UT 84660

Semisi F. et al Makai
RFD #2,
Spanish Fork UT 84660

Paul K. and Leslee Maki
PO Box 1101
Spanish Fork, UT 84660

Clyde Makin
American Fork UT 84003

LaVerle N. Makin
Route 1, Box 344
Pleasant Grove UT 84062

Michael T. Malinin
1331 Mansfield Avenue
Hollywood CA 90028

Roy W. et al Mallory
2980 Apache Way
Provo UT 84604

Francis D. Malloy
P.O.Box 332
" Payson UT 84651

Keystone Surveys, Inc Mammoth Mining Company
35 East Mammoth Main St

POBOX 190

Eureka, UT 84628

Jay and Bonnie Mandelkorn
24645 Harbor View Drive
Boma Vedra FL 32082

Ben and Camille Mangelson
2415 West 10300 South
Payson UT 84651

Emest J. Mangum
1161 Echo Park Ave
Los Angeles CA

Jennie K. Mangum
381 East Center Street
Provo UT

Manila Culinary Water Company
c/o Orin A. Adams

8800 North 3910 West

Pleasant Grove UT 84062

Manila Culinary Water Company
c/o Alan Judson

2330 North 180 West

Pleasant Grove UT 84062

Derrel C. & Doris M. Manning
420 West 9000 South
Sandy UT 84070

Van Dwight & Patricia K. Mansfield
1765 East 1350 North
Heber City UT 84032

J. H. Manson
257 North 4th West
Provo UT

J. B. Manwill
Tanner Decree civ. No. 785 ( High Water)
Payson UT

Marion C. Manwill
RFD
Payson UT 84651

Mapleton City
125 West 400 North
Mapleton, UT 84664

Mapleton City Corporation
125 West 400 North
Mapleton, UT 84664

Mapleton Irrigation Company
c/o Jesse W. Warren
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Tom C. and Jerelyn M. Sorensen
6211 West 9600 South
Payson UT 84651

Wallace M. & Tressa S. Sorensen
RFD #2, Box #70
Spanish Fork UT 84660

Wallace M. & Tressa S. Sorensen
RFD #2, Box 38
Spanish Fork UT 84660

Sorensen Angus Ranch Inc
1040 North 300 West
Spanish Fork UT 84660

Alma M. Sorenson
RFD #1
Spanish Fork UT 84660

Fukan C. & Dora M. Sorenson
311 East 4th North
Springville UT 84663

Harold R. & Debra B. Sorenson
RFD 1,Box 631T

1730 Center Creek Drive
Heber UT 84032

J. G. Sorenson

c/o Rita S. Hicks

4683 West Highway 91
American Fork UT 84003

W. W. Sorenson
1219 West 6th South
Provo UT

Weldon M. and Gloria Sorenson
1903 West 900 North
Lehi UT 84043

William O. & Shirley K. Sorrells
278 West 300 South
Springville UT 84663

James & Coleen & Shaun Sory
3740 Emigration Canyon
Salt Lake City UT 84108

James D. & Colleen Sory
3716 Emigration Canyon
Salt Lake City UT 84108

Louis E. & DianeE. Soscia
Dr.

3022 Dick Wilson Drive
Sarasota FL 34240

South Eagle L.C.

11075 South State St Ste 12A.
Sandy UT 84070

South Jogdan Canal Co.
Janice Phelps Andersen

PO BOX 17869

SALTLAKE CITY UT 84117

South Jordan Canal Company
4785 South 2200 West
Salt Lake City UT 841138

South Jordan Canal Company
P.O. Box 17869
Salt Lake City UT 84117

South Jordan Canal Company
P.0.Box 951022
South Jordan UT 84095

S. Taylor Smith South Jordan Irr. Co.
4785 South 2200 West
Salt Lake City UT 84118

S. Taylor Smith South Jordan Irrigation Co.
PO BOX 17869
SALTLAKE CITY UT 84117

South Jordan Irrigation Company
POBOX 17869
SALTLAKE CITY UT 84117

City of South Salt Lake
220 East Mortis Avenue
South Salt Lake City UT 84115

South Shore Farms
Box 176
Payson UT 84651

South Shore Farms
5625 West 12000 South
Payson UT 84651

South Valley Water Reclamation Facility
7495 South 1300 West
West Jordan UT 84084

Leslie R. Southam
540 East 700 North
Pleasant Grove UT 84062

Leslie R. Southam
453 West 700 South
Pleasant Grove, UT 84062

Paul Southam
4383 East Apple Blossom Lane
Pleasant Grove UT 84062

Southam & Warburton Aluminum Co.
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